CHAPTER 3

AN EXPANDING COURT 1956 -1980
By Suzanne Cassidy
 Professor and Librarian, Mercer University School of Law
The Court of Appeals moved into the new State Judicial Building in 1956.  Chief Judge Jule Wimberly Felton noted that it was (the first time in the history of Georgia that the Court of Appeals has had its own courtroom and adequate quarters and facilities necessary for its proper function.”
 Fittingly, Chief Judge Felton, the longest serving appellate judge in Georgia(s history, presided over the courtroom dedication on June 4, 1956.  He served over 32 years, from 1937 to 1969, including fifteen years as Chief Judge.  In 1969, Governor Maddox appointed him to the Georgia Supreme Court, where he served until his retirement in 1971. 
  (Coordinate with Chapter 2)
 
Judge Felton was the author of the inspirational credo carved in the marble above the bench in the courtroom of the Court of Appeals:  (Upon the integrity, wisdom and independence of the judiciary depend the sacred rights of free men.(   The motto was later revised.  (1956 Photo of new building and courtroom?)

Expansion to Three Divisions

The move to the spacious new building also marked the beginning of the expansion of the Court for the first time since 1916, when the number of judges was increased from three to six. 
 The six judges in 1956 were:  Chief Judge Jule Wimberly Felton, Judge Bernard Clay Gardner, Sr., Judge John Murphy Clagett Townsend, Judge Ira Carlisle, Judge Joseph Dillard Quillian, and Judge Horace Elmo Nichols.  (Photos of the six judges together or individually) This even number of judges occasionally resulted in the court being equally divided between affirmance and reversal, as happened in Tucker v. Carmichael, 
 a prenatal injury case. 

In 1960, the Georgia Legislature increased the Court of Appeals to seven judges, sitting in two divisions:  one composed of three judges and one composed of four judges. 
 All criminal cases were assigned to one division, a mandate dating back to the establishment of divisions in 1916. 
   The following year, the General Assembly added two more judges to the Court and provided that the Court sit in three divisions of three judges each, with one division handling all criminal cases.
  In 1967, the legislature eliminated the requirement that criminal cases be assigned to a single division.
  

S. Ernest Vandiver, Jr. was Governor of Georgia from 1959 to 1963 (Photo Vandiver), and the increase in the number of judges of the Court of Appeals, gave him the opportunity to make an unusual number of judicial appointments, eventually totaling seven.  Only one other governor, George D. Busbee, would appoint more judges to the Court of Appeals, and his appointments spanned two terms in office.

Governor Vandiver’s Appointments

Governor Vandiver(s appointment of Judge Joseph D. Quillian to the Georgia Supreme Court in 1960 made way for his first appointment to the Court of Appeals.  (Photo Quillian) (Coordinate with Chapter 1)  John Sammons Bell took office on February 8, 1960.  Bell was chairman of the Executive Committee of Georgia(s Democratic Party, a position from which he resigned upon his appointment to the Court. Judge Bell is attributed with designing the Georgia state flag that was adopted in 1956 and flown over Georgia until 2001.  This flag incorporated the Confederate Battle Flag which proved to be very controversial in the latter part of the 20th Century. 
(Photo Bell next to Photo flag?)

 From 1969 until his retirement in 1979, Judge Bell served as Chief Judge.  He was the last Chief Judge elected by his brethren for an unlimited term, for in 1979 the position of Chief Judge was set for a two-year term. (Coordinate with Chapter 4) Judge Bell(s was the first portrait to hang in the courtroom of the Court of Appeals. 
 
ADVANCE \d4
On March 4, 1960, the governor filled the new seventh seat with the appointment of John Eccleston Frankum, who served the Court for seven years before being appointed to the Georgia Supreme Court by Governor Lester G. Maddox.
 ADVANCE \d4   (Photo Frankum) In the fall of the same year, Robert Henry Jordan was appointed by Governor Vandiver to fill retiring Judge Bernard Clay Gardner(s seat.  Judge Robert Jordan served twelve years, and then he was  appointed to the Georgia Supreme Court.  He was Chief Justice of that court from December 1980 until his retirement in November 1982. 
 

ADVANCE \d4
When the two additional judges were authorized in 1961, Governor Vandiver appointed Homer Christian Eberhardt of Valdosta, who was President of the Georgia Bar Association at the time, (Photo Eberhardt at Mercer?) and Robert H. Hall of Atlanta, an Assistant State Attorney General, to become judges eight and nine, respectively.
  Judge Homer Eberhardt once taught English at Mercer University, and had been an associate editor of Orville A. Park(s Annotated Code of Georgia, a revision of the Code of 1910 authorized by the Georgia legislature in 1914.
 ADVANCE \d4Judge Robert Hall sat on the Georgia Court of Appeals from 1961 to 1974, and on the Georgia Supreme Court from 1974 to 1979.  From 1979 until his death in 1995, he served as a United States District Court Judge for the Northern District of Georgia. 
 Judge Hall, Judge Frank A. Hooper, Jr., who served on the Court in 1932, and Judge Clarence Cooper are the only Georgia Court of Appeals judges to have subsequently served in the federal judiciary.

William Vance Custer was the next judge to join the Court of Appeals. Governor Vandiver appointed William Vance Custer in 1961, to fill the late Judge John Murphy Clagett Townsend(s seat.  Judge Custer attended Oglethorpe University for one year.  He then studied law in his father(s office, and was admitted to practice in 1922 at age 19.  Arguably, he was the last Georgia Court of Appeals judge without a formal law school education. 
  During this period, men without a law school diploma could be admitted to the bar by making formal application to a judge of any superior court.  The application was accompanied by a certificate from two practicing members of the bar of Georgia attesting to the moral character of the applicant, and certifying that they had examined the applicant (upon the various branches of the law and deem him qualified for admission to the practice of the law.(
  Applicants then submitted to a written examination prepared by a Board of Examiners. Judge Randall Evans, Jr., who was appointed in 1969 also obtained his law degree in an unusual fashion.  He was unable to attend college for a bachelor(s degree, but attended Maynard Law School in Macon, Georgia, receiving his L.L.B. after just seventy days as Lige Maynard(s apprentice.  Judge Evans passed the Georgia Bar exam in 1925, at the age of 18.
  (Photo Custer and Evans) 

 
Judge Custer(s untimely death in 1962, less than four months after his appointment, led to Governor Vandiver(s seventh Court of Appeals appointment, that of Robert Lee Russell, Jr., who served until his death in 1965.  Judge Russell and his grandfather, Judge Richard Brevard Russell, who was on the court from 1907 to 1916, are the only grandson and grandfather combination to serve on the Court of Appeals of Georgia. 
  (Photos side by side Robert and Richard Russell)  (Coordinate with Chapter 1)The intervening generation of Russells was well-represented in public life by Richard B. Russell, Jr., who, after serving as Governor of Georgia from 1931 to 1933, went on to the United States Senate, where, until his death in 1971, he became one of the most influential members in the history of that body.  

Even as the Court expanded from six, to seven, and then to nine judges, the whole court was required to (pass on and determine( each case in which there was a dissent in the assigned division.  This process did not change until 1996, when the Georgia Legislature provided that cases involving a dissent would be determined by seven judges, including the assigned division, the next division in succession, and a seventh judge.
    (Coordinate with Chapter I)

Supporters of the Rights of All Citizens

Three judges would be appointed by the next Governor, Carl E. Sanders, in the 1960s.  He appointed Charles Adams Pannell to the court, following Judge Ira Carlisle(s retirement in 1963.  Judge Pannell(s background and experience were particularly impressive.  He served on the Georgia Board of Pardons and Parole for several years in the early fifties, and while Chairman in 1953, he voted to commute the sentence of a black man who had been convicted of killing a white man in Monroe County.  After the local grand jury indicted Pannell, county officials asked him to leave the county because of talk of lynching.  Then Judge Horace Nichols of Rome, as (visiting judge,( subsequently dismissed the charges against Chairman Pannell.  About ten years later, Judge Nichols and Judge Pannell found themselves sitting together on the Georgia Court of Appeals.  
Prior to his appointment to the Court of Appeals, Judge Pannell served in the Georgia Legislature. In 1961, Judge Pannell introduced the first bills designed to repeal segregation laws in Georgia and to assure that the public schools would remain open, at a time when many were clamoring for a shutdown of schools following the federal order that the University of Georgia be integrated.
  As State Senator, Pannell was also instrumental in passing the unified bar bill creating the State Bar of Georgia in 1963. 

As a side note, Judge Pannell was born without a left hand, but never considered he had a physical disadvantage.  He played basketball at Young Harris College and attended Mercer University on a football scholarship.
  (State Senate photo or one from Young Harris days?)

The death of Judge Robert Russell, Jr. after less than four years on the court led to Governor Sander’s 1965 appointment of Judge Braswell D. Deen, Jr., who had served in the state legislature.  He is credited with achieving the 1953 passage of the law permitting women to serve on juries in Georgia. 
  Judge Deen was instrumental in the establishment of the Georgia Legal History Foundation in 1985, and his interest in legal history is further evidenced by the book he authored with William Scott Henwood, Georgia(s Appellate Judiciary: Profiles and History (Harrison, 1987). 
 (Photo Deen and Cover of Book?) 

Upon the retirement of Chief Judge John Sammons Bell in 1979, Judge Deen became the first Chief Judge under the new system of rotation of that position.  In an interview conducted in 2006, Judge Deen stated he felt that during his term as Chief Judge he had worked toward a closer relationship with the Supreme Court and (democratized( the Court by creating a number of committees which gave each of the judges, not just the Chief Judge, more of a voice in the administration of the Court. 
 
Father and Son

The last of the three Court of Appeals judges appointed by Governor Sanders was John Kelley Quillian who succeeded Presiding Judge Horace Nichols, who was appointed to the Georgia Supreme Court in November of 1966.  Judge Quillian(s father, Joseph Dillard Quillian, was on the Court of Appeals from 1953 to 1960, during which time the son served as his father’s law assistant.  The Judges Quillian are the only father-son combination to serve during the court(s first one hundred years. 
  (Coordinate with Chapter IV)

New Appellate Procedures

During the 1960s, some of the most significant legislation in decades was enacted, and it had a direct effect on the Court. The Appellate Practice Act of 1965 
 (modernized( appellate procedure, abolished bills of exception, and provided for institution of an appeal by the filing of a notice of appeal, thus making it easier to perfect an appeal.(  In Chambliss v. Hall, 113 Ga. App. 96, 98, 147 S.E.2d 334, 337 (1966), Judge Robert Hall explained:  (The new Appellate Practice Rules were adopted by the General Assembly of Georgia for the primary purpose of securing speedy and uniform justice in a uniform and well ordered manner; they were not adopted to set traps and pitfalls by way of technicalities for unwary litigants.( 
 The following year, the Georgia Civil Practice Act was enacted
 and a new Criminal Code was finalized in 1968, following years of work on that subject. 
 In 1971, the legislature enacted the Juvenile Court Code of Georgia. 
 

As a result of the new appellate practice act, a number of cases arose requiring the appellate courts to interpret the new act including Peters v. Liberty Mutual Insurance Co.
 and Taylor v. Haygood 
113 Ga. App. 30 (1966).  In Peters, the Court of Appeals denied a motion to dismiss the appeal of a superior court order in a workers( compensation case, stating that under the new act, the proper form was a notice of appeal, not a writ of error.
  In Taylor, the Court of Appeals held that an appeal in a suit for damages arising from a collision of a State Patrol car with other automobiles driven by the defendants was timely filed. Although the notice of appeal had not been filed within 30 days of the judgment in the case, it was filed within 30 days after the order overruling the motion for new trial, and, therefore, was timely within the language of the 1965 appellate practice act. 

An Unusual Appointment

 With the elevation of Judge John Frankum to the Georgia Supreme Court in 1967, George Stanley Joslin, who at one time had been Judge Bell(s professor and later his law assistant, was appointed interim judge of the Court of Appeals by Governor Lester G. Maddox, until Judge Whitman was (ready.(  (Photo Joslin)  After being appointed to the Court of Appeals by Governor Maddox, Superior Court Judge George Price Whitman delayed being sworn in to the office.  Chief Judge Bell met with the Governor and requested the interim appointment of Joslin due to the Court’s heavy caseload. 
 Just over two months later, on July 1, 1967, Judge George Price Whitman  took the oath of office.  In 1968, at age 84, Judge Whitman was elected to the office (against strong, able, opposition.(
   In fact, in the September 1968 Democratic primary, his opponent garnered 333,539 votes, to Judge Whitman(s 344,380 votes according to records in the Secretary of State(s Office,  Photo any election article  headline for insert?

[Change this paragraph to a  Table?] Change this paragraph to a  Table?] Sixteen Georgia Court of Appeals judges have gone on to serve on the Georgia Supreme Court.  Only one, Richard Brevard Russell, Sr., served both as Chief Judge of the Court of Appeals and as Chief Justice of the Supreme Court. Six of the sixteen judges also served as the Chief Justice of the Supreme Court:  Judges Russell, Bell, Jenkins, Nichols, Jordan and Marshall.
	Name
	Years of Service

	
	Court of Appeals
	Supreme Court

	Richard Brevard Russell, Sr.
	1907-1916
	1916-1938

	Walter F. George
	1917
	1917-1922

	Reason Chesnutt Bell
	1922-1932
	1932-1949

	William Franklin Jenkins
	1917-1937
	1937-1948

	Charles William Worrill
	1949-1953
	1953-1954

	I. Homer Sutton
	1932-1954
	1954

	Joseph Dillard Quillian
	1953-1960
	1960-1966

	Horace Elmo Nichols
	1954-1966
	1966-1980

	John Eccleston Frankum
	1960-1967
	1967-1972

	Jule Wimberly Felton
	1937-1969
	1969-1971

	Robert Henry Jordan
	1960-1972
	1972-1982

	Judge Robert H. Hall
	1961-1974
	1974-1979

	Judge Thomas O. Marshall
	1974-1977
	1979-1989

	Judge George T. Smith
	1976-1980
	1981-1991

	Judge George H. Carley
	1979-1993
	1993 to current date

	Judge Robert Benham
	1984-1989
	1990 to current date 



 
  

ADVANCE \d4
A Wordsmith and A Judge


Judge Randall Evans, Jr. replaced Chief Judge Jule Felton upon his appointment to the Supreme Court.  Judge Evans was appointed by Governor Maddox, even though Judge Evans frankly admitted to the governor that he had not voted for him.  He was a brilliant plaintiff(s lawyer before appointment to the Court. 
 Judge Evans( skill and keen intellect were legendary, and he was the subject of a tribute in rhyme, written by Judge George Fryhofer of Waynesboro, Georgia, entitled (King of the Plaintiff(s Bar,( sung to the tune of  (Davy Crockett.(
 It seems that Attorney Evans made the national news when he ordered a county sheriff to stop a passenger train bound from Atlanta to Augusta, in order to collect a judgment.    (Photo Evans with newspaper headline?) The sheriff held the locomotive for an hour and a half until the Georgia Railroad paid an $8000 judgment that had been levied against it.  

A superior court judge once challenged Judge Evans that if he should be so presumptuous as to reverse him again, Judge Evans should write the reversal in poetry.  Judge Evans did so in Brown v. State
, 134 Ga. App. 771, 216 S.E.2d 356, (1975).   (Copy of rhyme in a Box) Judge Evans was also the author of Opening and Closing Arguments: The Law in Georgia   published by Harrison Company in 1978.  He was honored by the American Trial Lawyers Association in 1975 as one of the nation(s two most outstanding judges, sharing that honor with U.S. District Court Judge John J. Sirica, famous for the Watergate trials.
  

Leadership for Court Improvement

Following his election in 1970, Jimmy Carter created the Governor(s Commission on Judicial Processes by executive order which stated that ([s]entiment has crystallized in Georgia regarding the imperative need for meaningful improvements in judicial processes.(
  The commission was chaired by Presiding Judge Robert H. Hall of the Georgia Court of Appeals from 1971 to 1973.   (Photo Hall ) Two other men who were later appointed by Governor Carter to serve on the Court of Appeals also served on that Commission:  Julian Webb, at the time State Senator, and Irwin W. Stolz, Jr., then President of the Georgia State Bar.   [Table - Judges Serving as President of State Bar of Georgia or its predecessor organization, the Georgia Bar Association: Arthur G. Powell (1922) William Vance Custer (1948), Homer C. Eberhardt (1961) and Irwin W. Stolz, Jr. (1971).

The court reform movement of the 1970s included the creation in Georgia of a (Unified Judicial System.( A 1974 Constitutional amendment (ratified in the November 5th election that year) added a new Paragraph II to Article VI, Section I, of the 1945 Constitution: (For the purposes of administration, all of the courts of the State shall be a part of one unified judicial system....The administration provided herein shall only be performed by the unified judicial system itself and shall not be administered to or controlled by any other department of Government.(

The 1970 commission made a number of far-reaching recommendations affecting the administration of the state judicial system.  Over time, many were implemented, including creation of a sentence review process,
 an Administrative Office of the Courts,
 the Judicial Administrative Districts,
 and the Judicial Qualifications Commission.
  The Judicial Qualifications Commission provided a body to investigate complaints of violations of the Code of Judicial Conduct which had been adopted by the Georgia Supreme Court in 1973.
  Implementing the recommendations of the Governor(s Commission has helped bring the state judicial branch into the modern era in terms of business practices and accountability.

ADVANCE \d4
Additionally, as a result of the 1971 Commission recommendations, Governor Carter established a Judicial Nominating Commission (JNC) by Executive Order December 3, 1971.
  The purpose of the creation of the JNC was to ensure that truly qualified individuals who would adhere to the principles of integrity and impartiality would be submitted for the Governor(s consideration for judicial office. Subsequent Georgia governors have followed this example and formed a JNC by executive order.  Whenever a judicial vacancy occurs, the JNC takes nominations, screens candidates, and gives the governor a list of recommended candidates, although the governor is not obligated to appoint from the JNC's list.
 ADVANCE \d4  Since 1971, all Georgia governors have followed this process when making appointments to the Court of Appeals.

A Tradition of Service

ADVANCE \d4
Upon Judge George Whitman(s retirement in 1971, Governor Jimmy Carter had his first opportunity to appoint a Court of Appeals judge, and he named H. Sol Clark, a Savannah attorney, to the bench.  Judge Clark had the distinction of being the first Jewish appellate court judge in Georgia.   Although the men and women who have served the Court of Appeals have had a tradition of leadership and service to their profession, communities and country, Judge Clark is particularly noteworthy.  Known as (Mr. Legal Aid(, he founded the Savannah Legal Aid Office in 1946.  He served for 25 years as either the chair or vice-chair of the State Bar Legal Aid Committee, and was instrumental in the establishment of the statewide Georgia Legal Services Program in 1971.  Judge Clark was honored for his work by the State Bar of Georgia with the creation of an annual (H. Sol Clark Award( which is given to an individual lawyer who has excelled in one or more activities that extend civil legal services to the poor.  Judge Clark returned to the practice of law in 1976.  His leadership and service to the profession were recognized in 1982 by the American Bar Foundation when it selected him to receive its Fifty-Year Award.
 

Among his many accomplishments, Judge Clark was a prolific writer. He wrote, with his son, Fred S. Clark, Settlements Law and Strategies: The Law in Georgia (Harrison, 1981); and he was President of Scribes, the American Society of Writers on Legal Subjects in 1979 and a founder of the Author(s Court in 1980.  An excerpt from one of his opinions, Banks v. State
, 132 Ga. App. 809 at 810 (1974), provides an example of his writing skill as well as his humor. (Photo Clark, Signature? )

“Literary license allows an avid alliterationist authority to postulate parenthetically that the predominating principles presented here may be summarized thusly: Preventing public pollution permits promiscuous perusal of personalty but persistent perspicacious patron persuasively provided pertinent perdurable preponderating presumption precedent preventing prison.”

Governor Carter appointed Judge Robert Jordan to the Georgia Supreme Court in 1972, and then appointed Irwin W. Stolz, Jr., to the vacant seat on the Court of Appeals.  Judge Stolz had been president of the State Bar of Georgia shortly prior to his appointment to the court, and, as noted above, had served on the Governor(s Commission on Judicial Processes.  Judge Stolz was also a member of the Judicial Council of Georgia and served as a Director of the American Judicature Society.
  (Photo Stolz)

ADVANCE \d4

ADVANCE \d4
 Judge Julian Webb was appointed in March of 1974 to take the place of Judge Hall who had become a Justice of the Georgia Supreme Court. As noted above, Judge Webb had served on the Governor’s Judicial Processes Commission while a senator, and he was chairman of the Senate Judiciary Committee.  Judge Webb was a leader in modernizing and strengthening the state’s system of judicial administration.
  


After Judge Homer Eberhardt’s retirement in the same year, Governor Carter appointed Judge Thomas Oliver Marshall, Jr., a fellow Sumter County native, to the Court for the remainder of Judge Eberhardt’s unexpired term.
  Judge Eberhardt(s retirement led to the first contested election for an open appellate court seat since 1960, according to an April 5, 1974 article in the Atlanta Journal.
  Judge Marshall, a Superior Court Judge for the Southwestern Judicial Circuit, was elected to the office on November 5, 1974.   (Photo of Marshall and and article headline)

Governor Busbee’s Appointments

ADVANCE \d4
Two retirements in 1976 gave Governor George D. Busbee his first opportunities to appoint members to the Court of Appeals, in fact, two judges in a single year.  Upon Judge Randall Evans( retirement, he named William Leroy McMurray, Jr.  Judge McMurray had served as a Superior Court Judge of the Cordele Judicial Circuit prior to his appointment, and at one time had been a Special Agent for the FBI.
   On September 1, 1976, Judge Pannell retired. In August Judge George T. Smith had won the Democratic nomination for the Court of Appeals in a contested election for Judge Pannell(s seat for a term to begin the next year. Governor Busbee then appointed Smith to fill the unexpired term of Judge Pannell.  Judge Smith was elected in November for a full term.  Judge, later Justice, Smith had been elected to the Georgia House of Representatives in 1958 and was Speaker of the House from1963 through 1966.  In 1966 he was elected Lieutenant Governor of the State of Georgia.  With his 1976 election to the Georgia Court of Appeals, Judge Smith became the only person in Georgia history to win contested elections in all three branches of state government.
 Judge Smith was elected to the Supreme Court of Georgia in 1980 and served there through 1991.? 
ADVANCE \d4
ADVANCE \d4In 1977, Governor Busbee appointed three judges to the Court of Appeals, beginning with Arnold Shulman, upon Judge Clark(s retirement, followed by the appointments of Harold R. Banke and A. W. “Buck” Birdsong, Jr.  Judge Banke was appointed upon Judge Stolz(s resignation, and Judge Birdsong was appointed to fill the vacancy left when Judge  Marshall became a Justice of the Georgia Supreme Court.  Judge Shulman co-authored Davis and Shulman's Georgia Practice and Procedure
, published by the Harrison Company in 1948 through the fourth edition in 1975.  (Photo Shulman - Title Page of Book?)  Judge Banke had previously served on the Superior Court of the Clayton Judicial Circuit, including fifteen years as that court(s Chief Judge.
 (Photo of Banke from State Statistical Directory as superior court judge?) Judge Birdsong was the youngest juvenile court judge in Georgia when, in 1958 at age 33, he was appointed to the Troup County Juvenile Court.  He held that position until 1976, refusing any raise in pay, asking that the money be used to hire and pay probation officers.  As an attorney in LaGrange, he was one of the first to use the (battered wife syndrome( as a defense in a murder case, and his client was acquitted.
  He served on the Court of Appeals for 21 years, and was active on the ABA(s Committee on Continuing Appellate Education and the Georgia Institute for Continuing Judicial Education.
  (Photo Birdsong)

Judge Norman Lee Underwood was appointed to the Court when Judge Bell retired .  Judge Underwood served from February until December, 1979, when he resigned to run for the United States Senate.  Judge Underwood secured the first sound system for the courtroom and also implemented the Court(s use of an online legal research system.
    Also in 1979, on the retirement of Judge Webb, Governor Busbee appointed Judge George H. Carley, who later served as Chief Judge and was appointed to the Georgia Supreme Court in 1993.
 Governor Busbee went on to appoint two more judges, Judges John Sognier and Marion T. Pope, Jr.  in 1981, for a total of nine appointments. 

Service to the Nation

 
Prior to their judgeships, many of the Court of Appeals judges in this time period served the country during World War II or in subsequent conflicts.  Coordinate this with Chapter 2.  At least three were awarded the Purple Heart: Judge Robert Russell, Jr. ,Judge John Sammons Bell, and Judge Braswell Deen.  Judge Russell enlisted in the Marines in 1943 at the age of 17, and was a machine gunner on Okinawa during World War II.  Judge Bell was an Army Officer during World War II and was awarded the Purple Heart for service in the Battle of New Georgia in the Solomon Islands.  Judge Deen served as a Marine, participating in the Peleliu and Okinawa invasions.
  The other Judges of the Court  of Appeals who have served in some capacity in the armed services since 1940  were:  

Judges George Smith, Marion Pope, Jr. and Thomas Marshall who served in the Navy; Marshall was a 1941 graduate of the United States Naval Academy.  

Judges Robert Jordan, Randall Evans, Robert Hall, LeRoy McMurray, Harold Banke, A.W. Birdsong , and  George Carley all served in the army with most of them serving overseas during World War II.  

Judges Arnold Shulman, Kelley Quillian,  John Sognier and Alan Blackburn served in the Army Air Corps or Air Force.  

Two judges have held intelligence positions, Judge Harold Banke during World War II and, more recently, Judge Charles Mikell during the Viet Nam conflict.
  


An Able Staff


The Court of Appeals has had six clerks in its first 100 years:  Logan Bleckley (1907-1938), William G. England (1938-1957), Morgan Thomas (1957-1980), Alton Hawk (1981-1986 ), Victoria McLaughlin (1987-1993), and William L. Martin, III (1994-date).  All have been able and competent, but the service of one, Morgan Thomas, stands out because it spanned 46 years, and 38 of the 70 judges to date.   Graduating from the University of Georgia School of Law in 1934, Morgan Thomas became Deputy Clerk.  His 23 years in this capacity were interrupted by service during World War II.  In 1957 he was appointed Clerk of Court, a position he held for another 23 years, until his retirement in 1980. 22 Beloved, prolific, and dubbed the Court(s Goodwill Ambassador by Chief Judge John Sammons Bell, Thomas published (Advance Warning Advance Sheets,( and authored (Morgan(s Corner,( a popular column in the Georgia State Bar Journal highlighting recent appellate cases with a flair.
 

The Court Reporter(s office has always been a very integral part of the Court having responsibility of publishing the opinions of the Court.
  Two of the Reporters serving in this era were Wiley H. Davis, 1973-1980 and Guy M. Massey, 1980 -1984.  Wiley Davis was a scholarly man, a former Assistant Attorney General, and Editor in Chief of the Harrison Publishing Company which, at that time, published the Georgia code, reports and laws.  He was the quintessential professorial type, quiet spoken with rounded glasses and a pipe.
  On the other hand, Guy Massey who had been Davis(s assistant was handsome and big, standing 6( 2(.  He looked like a movie actor and was a fine athlete, playing both football and baseball.  He pitched for the Chattanooga Spinning Mill, an industrial league semi-pro baseball team; and signed a contract to pitch for the St. Louis Cardinals.  His baseball career ended with a throwing injury followed by service in New Guinea and the Philippines during World War II. He was both a prodigious writer and astute investor in real estate.
   
Much has changed in how the Reporter’s work was conducted.  William Scott Henwood, the Reporter from 1984 through 2005, noted that the technology used in the 1970s was limited to typewriters and hand work. Electric typewriters did not become the norm until the Court(s Underwood typewriters were replaced in 1975.  Only later models had correcting tape.  Printed volumes of citations were used to trace the history of cases. Opinions were handwritten before being typed as an original with 3 carbon copies.  The Reporter(s office used the third carbon copy for editing purposes.  Indexes for the case reports were typed on 3( by 5( cards with the Reporter indicating the points of law in each opinion.  Once the carbon copy of the opinion was edited it was taken to the publisher(s office located near the Court.  The publisher had to re-type the opinions for the printing process before the case reports were finally published.
 
Jurisdictional Changes

ADVANCE \d4Since the inception of the court, there have been few jurisdictional changes, but three changes were made in this era of the Court(s history.  In 1956, the Georgia Constitution of 1945 was amended by adding Paragraph IX to Article VI, Section II, to provide for direct review of juvenile court judgments by the Supreme Court and the Court of Appeals.
   In Powell v. Gregg,
 the Georgia Supreme Court held that those cases were solely within the purview of the Court of Appeals.  
In 1977, the General Assembly passed an act that transferred jurisdiction from the Supreme Court to the Court of Appeals over appeals of cases of armed robbery, rape and kidnapping, where the death penalty is not imposed, and transferred from the Court of Appeals to the Supreme Court jurisdiction in cases involving state revenue, contested elections, and the constitutionality of legislative enactments of municipalities.
  The Supreme Court of Georgia in Collins v. State,
 held that the legislature did not have the authority to prescribe jurisdiction to the Supreme Court because jurisdiction of that Court is limited by the Georgia Constitution.  However, in the interest of orderly administration and to effectuate the intent of the legislature, the Supreme Court directed by order that the Court of Appeals transfer those classes of cases to the Supreme Court for review.
  Noting the U.S. Supreme Court’s holding in Coker v. Georgia,
 that the death penalty can not be imposed in cases of rape when the victim was not killed, the Georgia Supreme Court applied that rationale to armed robbery and kidnapping, and, therefore, those crimes were no longer capital felonies reserved to the jurisdiction of the Georgia Supreme Court.
  Thus, although a portion of the 1977 statute was determined to be unconstitutional by the Georgia Supreme Court, these two jurisdictional changes did, in fact, go into effect. ADVANCE \d4
The last major legislation affecting the Georgia’s appellate courts in this era, amendments to the Appellate Practice Act of 1965 occurred in 1979.
  Review of trial court decisions was divided into two categories: direct appeal and applications.
  Applications are a category of review granted not by right, but on a discretionary basis.  The application process was established to provide a rapid review of the more routine types of cases to determine if the case should be given a complete review. If the application is granted, a direct appeal can be filed; if denied, unless a motion for reconsideration or a petition for certiorari is successful, the decision of the trial court is final.  By 2005, about 25% of the cases filed in the Court were applications.  These amendments have helped the Court handle its growing caseload.

Efficiency Measures


Other measures were also taken to increase the efficiency of the Court's work including reducing the amount of time allotted for oral argument. Originally, argument was set for two hours on each side and all cases were set for oral argument.
  By 1934, the time for argument had been reduced to thirty minutes for each side, except for felony cases and civil cases where the amount involved exceeded $1,000, in which event 1 hour per side was permitted.
  The rules were amended in 1954
 to allow only thirty minutes per side, without regard to the type of controversy. In response to the growing caseload, the time allotted for oral argument was again reduced to twenty minutes on each side in 1975.
   The presumption that the Court would set all cases for oral argument changed as well.  Under Chief Judge Braswell Deen, the Court’s rules effective August 1, 1979, included a new Rule 8 (g), providing that oral argument is never mandatory unless expressly ordered by the Court.
  
Additionally, by 1979, Rule 36 made it clear that the court would affirm certain cases without opinion.  (Cases in which one or more of the following circumstances exist and are dispositive of the appeal, ...  [1]  the evidence supports the judgment; [2] no reversible error of law appears and an opinion would have no precedential value; [3] the judgment of the court below adequately explains the decision.... may be affirmed…[without opinion]."
  
The Court and Citizen’s Rights

This era was a period of advocacy for civil rights, integration demonstrations and  war protests. Although most civil rights cases were decided in the federal courts, a number of related cases were decided in the Court of Appeals.  

In Montgomery v. Mayor of Athens
, a group of individuals was arrested for parading without a permit on May 6, 1961.  They were walking on the sidewalks of downtown Athens near and on the University of Georgia campus where the U.S. Attorney-General was scheduled to speak on the views of the U.S. Government regarding civil rights and racial desegregation.  The defendants were carrying signs, some of which read: (Petition Committee on Un-American Activities to Visit Athens, Ga.( and (Integration ( Segregation is a Religious Issue, Ne. 13:1-3.(  They were found guilty in Recorder’s Court and the Superior Court denied certiorari.  On appeal, the Court of Appeals reversed, holding that although the language of the city's ordinance on parading without a permit was very broad, the appellants' activities did not constitute a parade. 
 

Allen v. State
 involved the racial composition of the jury. Allen, who engaged in encouraging and assisting African Americans in Sumter County to register to vote, was indicted for assaulting a police officer with the intent to murder. The Caucasian defendant challenged the array of jurors, claiming that African Americans were systematically excluded.  He alleged that no African Americans had been selected for a jury in the county for 40 years, although 46% of the population age 21 and older was African American and African Americans constituted 27% of the tax digest.    The Court of Appeals reversed the trial court’s dismissal of Allen’s motion to quash the indictment, stating that the defendant was entitled to present evidence to show that he was denied equal protection and due process under the Fourteenth Amendment of the U.S. Constitution and that the manner of selecting the grand and trial jurors was not in accordance with Georgia law.
  

Judge Sol Clark wrote the Court’s opinion in Sumbry v. Land 
which begins: 

"It was the best of times, it was the worst of times . . ." Those words which Charles Dickens used to open his novel, A Tale of Two Cities, apply appropriately to Columbus, Georgia, in the summer of 1971. The optimistic phrase refers to the hopeful outlook created for that community by consolidation of the governments of the City of Columbus and County of Muscogee so that a new body politic, known as "Columbus, Georgia," came into existence on January 1, 1971…. The pessimistic phrase applies to the unhappy occurrences which ended in the instant appeal plus other litigation here and in the Federal courts.”

Following a number of demonstrations in July, 1971 related to the dismissal of several African American members of the police department, the City of Columbus passed an ordinance that empowered the mayor to proclaim a civil emergency.  The mayor proclaimed an emergency and issued an order prohibiting the public assembly of 12 or more individuals.  Thereafter, a superior court judge issued a restraining order to prevent a march planned for July 31st. Eighty-one individuals were sentenced to jail for violating the restraining order.  Judge Clark explained the Court's rationale in affirming the contempt convictions:  

 "[T]he Supreme Court of Georgia, whose decisions are binding precedents upon this court …, provides the key to the decision that is to be made in this court in the case of Carroll v. Celanese Corp., 205 Ga. 493 (4) (54 SE2d 221), as follows:  Whether a contempt of court has been committed in the violation of an injunctive order, and how it shall be treated, are questions for the discretion and judgment of the court that issued the order, and its discretion will not be interfered with by this court unless there is an abuse of discretion. If there be any substantial evidence from which the judge could have concluded that his order had been violated, his finding to that effect cannot be disturbed by this court, in so far as sufficiency of the evidence is concerned. 

Hudgens v. Local 315 Retail, Wholesale, and Dept. Store Union
 involved an appeal by a shopping center owner seeking to prohibit two separate activities: distributing handbills protesting the war in Vietnam in the public areas of the shopping center, and  picketing of the shopping center by a labor union.
  The Court found that the controversy related to the first activity had ended because the war protestor stipulated that he would not distribute his handbills at the shopping center in the future. The Court also found that it did not have jurisdiction over the matter regarding the labor union.  This case illustrates, as do the prior cases, how state and national events influenced the issues coming before the Court of Appeals in the 1960s and 1970s.

Conclusion

 
 By the 1970s the Court was quite a different institution from the Court in 1956. The Court had grown from 6  to 9 judges and had its own courtroom.  The judges sitting on the bench in the 1970s had been young men during World War II.  After the war, they helped initiate and served on organizations striving to modernize and improve the state judicial branch, such as the State Bar of Georgia, Georgia Legal Services, and the Judicial Process Commission of 1971.  Major revisions modernizing the laws governing trial and appellate court procedures were enacted during this era, and the Court dealt with issues arising out of a changing environment, particularly disputes concerning civil rights. 

Modifications to the jurisdiction of the Court and the increasing state population--  from 3.9 million in 1960 to 5.5 million in 1980-- added to the Court(s caseload.  By 1974, the Georgia Court of Appeals ranked sixth in the nation in opinions published by an intermediate appellate court, with 999 opinions published.  Supreme Court Justice Nichols noted:  (When we consider that the first five ranked intermediate courts [New York, Florida, Texas, Illinois, and Louisiana]  have 20 or more judges, it is perhaps safe to assume that the Georgia Court of Appeals has close to the highest, if not the highest caseload per judge in the country.(
 This increasing caseload had an impact on the Court(s size and procedures in the next era in the Court(s history as well.
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